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Prosecutors’ Use of Informers Stirs a Legal 



By LESLIE OELSNER 

Special to The New Tort Time* 

WASHINGTON, April 23— 
Despite recurring complaints 
by civil libertarians and others, 
including judges, the nation’s 
courts have imposed few re- 
strictions on the Government's 
use of informers and other un- 
dercover agents. 

Now the legality of using 
secret agents is again at issue, 
partly because of developing 
legal concepts and partly be- 
cause of the rash of recent 
disclosures about undercover 
work by all branches of 
Government 

Some of the issues are In 
the courts. A few lower Federal 
courts, in direct conflict with 
others, have been throwing out 
prosecutions under a develop- 
ing concept of "fairness” 
where, for example. Govern- 
ment agents helped make the 
crime possible, supplying the 
opportunity for a drug sale. 

The Supreme court agreed 
a few weeks ago to consider 
a case raising the issue. It 
had been urged to do so by 
the Justice Department, which 
opposes the developing trend. 

The California Supreme 
Court, also a few weeks ago, 
seemed to adopt another deve- 
loping ooncept — that the use 
of secret agents be limited to 
assure First Amendment gua- 
rantees. The court reversed a 
lower court’s dismissal of a 
complaint seeking an injunction 
against law enforcement sur- 
veillance on campus, saying 
that such surveillance could | 
violate First Amendment rights. 

Some Protection 
Other questions— as to what 
the law is, and what it should 
be — have been raised by the 
recent disclosures and allega- 
tions, including those of infor- 
mers working in Miami for 
the Internal Revenue Service, 
in New York for Maurice H. 
Nadjari, the special state prose- 
cutor, and In the defense camps 
in the Wounded Knee and Atti- 
ca cases. 

The courts have created a 
few protections over the years 
for targets of secret agents” 
They can learn the identity 
and backgrounds of agents in 
some situations, for instance, 

I and agents may not intrude 
upon a defendant’s discussion 
with his or her counsel about 
the defendant’s case. 

Sometimes, too, the courts 



have chastized tow enforce- 
ment for undercover schemes, 
as with the recent rulings in 
New York criticizing the tactics 
of Mr. Nadjari. But mostly, 
they have reaffirmed the 
Government's right to uss se- 
cret agents, and to use them 
broadly. 

The question now Is whether 
the courts’ rulings are adequate 
to dead with Government’s 
growing use of undercover 
agents. 

The debate is significant be- 
cause it involves important 
competing needs and values — 
the need for effective law en- 
forcement and the values of 
privacy, free political associa- 
tion, free speech and due pro- 
cess. 

At the heart of the problem 
is this question: To what extent 
should Government in a free 
society have secret agents in 
the community? 

There are these other serious 
questions: 

qwho should make the final 
decision on whether to use 
an informer in a case — the po- 
lice, as is the situation now, 
x a judge? 

q Should law enforcement be 
lible to take advantage of per- 
»onal relationships as it does 
low, using an employe, for 
Mcampie to spy on the employ- 
s’, or a person to spy on a 
friend? 

tJTo what extent — if ever— 
ihouid the Government’s 



agents be allowed to partici- 
pate in crime to make their 
cases? 

Mr. Nadjari and other prose- 
cutors insist upon the necessity 
of broad latitude in using infor- 
mers. There is often no other 
way, they contend, to get the 
information they need. 

But many lawyers, including 
prosecutors, see a need for 
at least some new controls, 
whether from the courts or 
legislatures or from law en- 
forcement itself. Some see a 
need for dramatic change. 

Robert M. Morgentfeau Jr., 
District Attorney of Manhattan, 
favors the use of informers 
generally but would set limits. 
He is against infillrating politi- 
cal groups except where there 
is evidence of a crime, he said 
in an interview. He is also 
against Government agents 
committing crimes in their uav 
denoover work, except in mak- 
ing "’buys” of contraband such 
as drugs or guns, 
i KToWwwn. a farmer De- 



puty Assistant Attorney Gener- 
al and now a visiting professor 
at Harvard Law School, and 
Paul Chevigny, a lawyer with 
the New York Civil Liberties 
Union, have argued for strin- 
gent judicial control in the form 
of warrant requirements. In 
this system, law enforcement 
officials would have to get war- 
rants before using informers 
in certain situations, such as 
infiltrating pohtical groups or 
using one supposed friend to 
spy on another. 

There is a big gap between 
the law as it is and as it 
should be, Mi*. Lewin oanten H 
Warrants, he says, are necess .- 
iy to protect such values a? 
the right to privacy. 

‘Some Social Costs' 

Philip Laoovara, former 
counsel to the Watergate spe- 
cial prosecutor and before that, 
counsel to the New York City 
Police Commissioner, said: 
"There's no question that en- 
forcement of the law involves 
some social costs.” Often, he 
said, these coats are justified. 

Using friends as informers 
is often necessary, he said in 
an interview Uhls week, for 
in organized crime as in Water- 
gate, close associates may be 
the only witnesses. 

Mr. Lacovara questions, 
though, whether informers or 
other agents should participate 
in arranging crimes. He says 
'"there are good reasons for 
tighter controls” on agents. 

"Frequently, informers and 
.undercover agents have gone 
along with pretty violent kinds 
of intenmediaite steps,” he said, 
on the rationale that "it 'a ne- 
cessary to prove yourself so, 
that you can stick around to 
make the case.” 

'Tm not sure the ends to 
be achieved are worth that 
kind of effort,” he added. 

Courts have dealt with some 
of the issues and suggestions 
being reused. The tew on the 
use of undercover agents is 
a collection of decisions on 
assarted aspects of undercover 
work, a collection of not-al- 
ways uniform holdings with 
a few common threads, rather 
than a comprehensive state- 
ment of righ®s and duties. 

How They Add Up 
Some are rulings by the Su- 
preme Court, others "by lower 
courts. A few date to the eight- 
eerMiineties: most were issued 
in the test 25 years, particularly 



Debate 



the last lu. 

Taken together, they add up 
to the following actions Gov- 
ernment may take: 

flUse either civilian informers 
or policemen in disguise to 
investigate comes without war- 
rants. 

<JWire secret agents with 
recording devices, and the 
agents need not have warrants. 

QSend agents into organiza- 
tions as infu traOors. 

^Create an opportunity for 






someone to commit a crime, 
so long as that person was 
"predisposed" to commit that 
type of crime. 

* q Employ a co-conspirator or 
accomplice as an informer 
against the fellow accomplice. 

^Employ an acquaintance of 
the target of the investigation. 

qUse the informer as a wit- 
ness at trial. 

^Usually keet secret the 
identities and operations of 
those who do not appear as 
witnesses. 

Government may not, howev- 
er, "entrap" the defendant — a 
long-standing rule that has 
been interpreted differently by 
courts, but which the Supreme 
Court defined in 1973 as a 
ban against hiring into the 
commission of a crime someone 
with no "predisposition” to 
commit such a crime. In some 
states, statutes specifically pro- 
vide for entrapment as a de- 
fense. 

True Identity Disclosed 

Nor may the Government in- 
trude upon an attorney-client 
relationship by wiretapping a 
defendant’s calls to his lawyer, 
or having an Informer present 
at defendant - defense counsel 
meetings. Similarly, the 
Government may not get a con 
fesaron by using the defen- 
dants accomplice as an infor- 
mer, unbeknownst to the defen- 
dant, and sending the accom- 
plice to talk to the defendant. 

Also, when the Informer or 
secret agent is a principal wit- 
ness in the case — such as when 
an undercover policeman buys 
heroin from a pusher and the 
pusher is then charged with 
selling heroinr-the Government 



generally must disclose the true 
identity of the agent. 

On cross-examination at the 
trial, defense counsel can then 
elicit such information as the 
witness’s background and what- 
ever deal or arrangement the 
witness has with the Govern- 
ment 

The great latitude given to 
low enforcement officials has 
several explanations. 

The overriding reason for the 
basic and ayntirouing thrust of 
the law is the same as the 
prosecutors’ rationale for un- 
dercover work: need. Over and 
over, the courts have stated 
that undercover work Is a cru- 
cial tool of law enforcement 
The United States Court of 
Appeals for the Second Circuit 
put it thus in 1950: 

“Courts have countenanced 
the use of informers from time 
immemorial; in cases of con- 
spiracy, or in other oases when 
the crime consists of preparing 
for another crime, it is usually 
necessary to rely upon them 
or upon accomplices because 
the criminals will almost cer- 



tainly proceed covertly. Enfcrap- 
’ * * of which there 



meat excluded, 
was none here, decoys and oth- 
er deceptions are always per- 
missible. 

Entrapment Decision 

Last January, the United 
States Court of Appeals far 
the 10th Circuit upheld a defen- 
dant’s conviction for selling 
drugs, rejecting his contention 
that he had been “entrapped" 
by an informer's illegal mari- 
juana dealings. 

“The role of the Informer 
is indeed dirty business,” the 
court said, “but, as many be- 
fore us have said, so, too, is 
heroin." 

Prof. Jarold H. Israel of the 



University of Michigan Law 
School suggests several other 
explanations. 

First, he says, there is the 
great diversity of undercover 
agents — from the one-time civil- 
ian informer to the regularly 
paid “stool pigeon” to the co- 
conspirator seeking lenient 
treatment to the ponce officer 
in disguise. This diversity, he 
says, makes it hard for the 
courts to draw lines. 

Second, he says, is the “lack 
of a clear-cut handle id the 
Constitution,” such as the ban 
on search and seizures. The 
courts, for instance, have found 
it much easier to view electron- 
ic surveillance than the use 
of informers as a “search” — 
mistakenly so, according to 
some critics such as Mr. Lewin, 
who views the informer as a 
“live bug”. More than once, 
the Supreme Court has re- 
marked that the Constitution 
provides no protection against 
one pereon’s misplaced trust’ 
in another. 

Third, according to Professor 
Israel, is 'the courts’ unfamilia- 
rity with the size and nature' 
of the use of undercover 



agents. 1 

The reasons underlying the 
few exceptions the courts have 
recognized are simpler. 

The Constitution guarantees 
defendants the right to effec- 
tive assistance to counsel; in- 
truding surreptitiously on a de- 
fendant’s discussions with his 
lawyer makes effective counsel 
difficult, if not impossible. 

The Constitution guarantees 
a defendant the right to con- 
front the witnesses against 
him: Keeping a witness’s true 
identity, secret makes cross-ex- 
amination an empty right. 
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